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UNITED STATES
 SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM S-8
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

DELTA APPAREL, INC.
(Exact name of registrant as specified in its charter)

   
Georgia  58-2508794

(State or other jurisdiction of incorporation or organization)  (I.R.S. Employer Identification No.)

322 South Main Street, Greenville, South Carolina 29601
 (Address of Principal Executive Offices) (Zip Code)

 

Delta Apparel, Inc. 2010 Stock Plan
 (Full title of the plan)

 

   
Deborah H. Merrill  Copies to:

Vice President, Chief Financial Officer and Treasurer 
 Delta Apparel, Inc. 

 322 South Main Street 
 Greenville, South Carolina 29601

 (864)-232-5200  

Melinda Davis Lux, Esq.
 Wyche Burgess Freeman & Parham, P.A.

 44 East Camperdown Way
 Greenville, South Carolina 29601

 (864) 242-8200

(Name and address of agent for service)

(864) 232-5200
 (Telephone number, including area code, of agent for service)

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer or a smaller reporting company. See the
definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act. (Check one):
       

Large Accelerated Filer o
 

Accelerated Filer o
 

Non-Accelerated Filer þ
(Do not check if a smaller reporting company) 

Smaller Reporting Company o

CALCULATION OF REGISTRATION FEE
               
 

       Proposed maximum  Proposed maximum     
 Title of securities   Amount to   offering price   aggregate offering   Amount of  
 to be registered   be registered   per share   price   registration fee 
 Common Stock   1,626,500 shares (1)   $12.78 (2)   $20,786,670 (2)   $2,413  
 

 

(1)  Pursuant to Rule 416(a) under the Securities Act of 1933, as amended, there are also being registered such additional shares of Common Stock that
become available under the foregoing plan in connection with changes in the number of shares of outstanding Common Stock because of events such
as stock splits, stock dividends, and similar transactions.

 

(2)  Estimated solely for purposes of calculating the registration fee. Pursuant to Rule 457(c) and Rule 457(h) under the Securities Act of 1933, as
amended, based upon the average of the high and low prices as reported on NYSE Amex on January 31, 2011, which was $12.78.
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Part I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

     The information required in Part I of this Registration Statement will be sent or given by Delta Apparel, Inc. (the “Company”) to participants in the Delta
Apparel, Inc. 2010 Stock Plan (the “Plan”) pursuant to Rule 428(b) of the Securities Act of 1933, as amended (the “Securities Act”).

Part II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

     The following documents previously filed with the Securities and Exchange Commission (the “Commission”) are hereby incorporated by reference into
this Registration Statement:

1.  The Company’s Annual Report on Form 10-K for the fiscal year ended July 3, 2010, Commission File No. 0-15583.
 

2.  The Company’s Quarterly Report on Form 10-Q for the quarterly period ended October 2, 2010, Commission File No. 0-15583.
 

3.  The Company’s Current Reports on Form 8-K filed on July 6, 2010, July 19, 2010, August 19, 2010, October 28, 2010, November 4, 2010,
November 15, 2010, and January 27, 2011, Commission File No. 0-15583.

 

4.  The description of the Company’s common stock contained in the Company’s Form 10/A filed with the Securities and Exchange Commission on
June 8, 2000 (Commission File No. 0-15583), together with any amendment or report filed with the Commission for the purpose of updating such
description.

     In addition, all documents subsequently filed by the Company pursuant to Sections 13(a), 13(c), 14, or 15(d) of the Securities Exchange Act of 1934, as
amended, prior to the filing of a post-effective amendment to this Registration Statement which indicates that all securities offered hereby have been sold or
which deregisters all such securities then remaining unsold, shall be deemed to be incorporated by reference in this Registration Statement and to be part
hereof, from their respective dates of filing.

Item 4. Description of Securities.

     Not applicable.

Item 5. Interests of Named Experts and Counsel.

     Not applicable.
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Item 6. Indemnification of Directors and Officers.

     Sections 14-2-850 through 14-2-857 of the Official Code of Georgia, as amended, (the “Code”) relating to permissible, mandatory, and court-ordered
indemnification of directors and officers of Georgia corporations in certain instances, are set forth in Exhibit 99.1 of this Registration Statement and are
incorporated herein by reference.

     The Company’s Bylaws provide (i) that the Company shall indemnify its directors and officers (and each person who at its request served as an officer or
director of any other entity) to the fullest extent permitted by the Code (or any successor provision) and (ii) that the Company shall pay for or reimburse the
reasonable expenses incurred by a director or officer who is a party to a proceeding because he or she is director or officer of the Company in advance of a
final disposition of the proceeding if the director or officer submits to the Secretary of the Company a written request that complies with the requirements of
Section 14-2-853 of the Code (or any successor provision).

     The Company’s Articles of Incorporation filed with the Georgia Secretary of State on December 10, 1999 provide that, to the fullest extent permitted by
the Code, no director of the Company shall be personally liable to the Company or its shareholders for monetary damages for any action or omission. Under
Section 14-2-202 of the Code, a Georgia corporation’s articles of incorporation may limit a director’s liability to the company or its shareholders for
monetary damages, except liability: (a) for any appropriation, in violation of the director’s duties, of a corporate business opportunity; (b) for acts or
omissions involving intentional misconduct or knowing violation of the law; (c) for the types of liability set forth in Code Section 14-2-832 (regarding
liability for unlawful corporate distributions); and (d) for any transaction from which the director received an improper personal benefit.

     Section 14-2-858 of the Code permits a corporation to purchase and maintain insurance on behalf of a person who is an officer or director. The Company
maintains directors’ and officers’ liability insurance.

Item 7. Exemption From Registration Claimed.

     Not applicable.

Item 8. Exhibits.

     See Exhibit Index following signatures.

Item 9. Undertakings.

     (a) The undersigned registrant hereby undertakes:

     (1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

     (i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

     (ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any
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increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any
deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission
pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20 percent change in the maximum aggregate
offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement; and

     (iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement;

provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the information required to be included in a post- effective
amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the registrant pursuant to section 13 or section
15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 78o(d)) that are incorporated by reference in the registration statement; and

     (2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be
a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial
bona fide offering thereof.

     (3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

     (4) That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the
securities:

     The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement,
regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of
any of the following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities
to such purchaser:

     (i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424 (Sec.
230.424 of this chapter);

     (ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the
undersigned registrant;

     (iii) The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its
securities provided by or on behalf of the undersigned registrant; and

     (iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
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     (b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the
registrant’s annual report pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an
employee benefit plan’s annual report pursuant to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the
registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at
that time shall be deemed to be the initial bona fide offering thereof.

     (c) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons
of the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling
person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the
Act and will be governed by the final adjudication of such issue.

[SIGNATURES ON THE NEXT PAGE]
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SIGNATURES

     Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of Greenville, State of South Carolina, on February 2, 2011.
     
 DELTA APPAREL, INC.

   

 By:  /s/ Deborah H. Merrill   
  Deborah H. Merrill, Vice President, Chief  
  Financial Officer, and Treasurer  
 

     Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and as
of the dates indicated:
     
Signature  Title  Date
     
/s/ Robert W. Humphreys
 

Robert W. Humphreys
 

Chairman of the Board, President and Chief
Executive Officer (Principal Executive
Officer)  

February 1, 2011

     
/s/ Deborah H. Merrill
 

 Vice President, Chief Financial  February 1, 2011
Deborah H. Merrill

 
Officer, and Treasurer (Principal Financial
Officer and Principal Accounting Officer)  

 

     
/s/ James A. Cochran*
 

James A. Cochran  
Director 

 
February 1, 2011

     
/s Sam P. Cortez*
 

Sam P. Cortez  
Director 

 
February 1, 2011

     
/s/ William F. Garrett*  Director  February 1, 2011
William F. Garrett     
     
/s/ Elizabeth J. Gatewood*
 

Elizabeth J. Gatewood  
Director 

 
February 1, 2011

     
/s/ G. Jay Gogue*
 

G. Jay Gogue  
Director 

 
February 1, 2011

     
/s/ A. Max Lennon*
 

A. Max Lennon  
Director 

 
February 1, 2011

     
/s/ E. Erwin Maddrey, II*
 

E. Erwin Maddrey, II  
Director 

 
February 1, 2011
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Signature  Title  Date
 
/s David T. Peterson*  Director  February 1, 2011
 

    

David T. Peterson     
 
/s Robert E. Staton, Sr.*  Director  February 1, 2011
 

    

Robert E. Staton, Sr.     
 
*By: /s/ Deborah H. Merrill     
  Deborah H. Merrill 

   Attorney-in-fact
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INDEX TO EXHIBITS

Exhibit
   
4.1  Articles of Incorporation of the Company: Incorporated by reference to Exhibit 3.1 to the Company’s Form 10.
   
4.2

 
Amendment to Articles of Incorporation of the Company dated September 18, 2003: Incorporated by reference to Exhibit 3.1.2 to the Company’s
Form 10-Q filed on November 5, 2003.

   
4.3

 
Amendment to Articles of Incorporation of the Company dated April 28, 2005: Incorporated by reference to Exhibit 3.1.3 to the Company’s
Form 8-K filed on April 29, 2005.

   
4.4

 
Amendment to Articles of Incorporation of the Company dated November 8, 2007: Incorporated by reference to Exhibit 3.1.4 to the Company’s
Form 10-K filed on August 28, 2009.

   
4.5  Bylaws of the Company: Incorporated by reference to Exhibit 3.2.1 to the Company’s Form 10-K filed on August 28, 2009.
   
4.6

 
Amendment to Bylaws of the Company adopted January 20, 2000: Incorporated by reference to Exhibit 3.2.2 to the Company’s Form 10-K filed
on August 28, 2009.

   
4.7

 
Amendment to Bylaws of the Company adopted February 17, 2000: Incorporated by reference to Exhibit 3.2.3 to the Company’s Form 10-K
filed on August 28, 2009.

   
4.8

 
Amendment to Bylaws of the Company adopted June 6, 2000: Incorporated by reference to Exhibit 3.2.4 to the Company’s Form 10-K filed on
August 28, 2009.

   
4.9

 
Amendment to Bylaws dated August 17, 2006: Incorporated by reference to Exhibit 3.2.5 to the Company’s Form 10-K filed on August 28,
2009.

   
4.10

 
Amendment to Bylaws dated August 12, 2009: Incorporated by reference to Exhibit 3.2.6 to the Company’s Form 10-K filed on August 28,
2009.

   
4.11  Specimen certificate for common stock, par value $0.01 per share, of the Company:
  Incorporated by reference to Exhibit 4.2 to the Company’s Form 10-12 B/A filed on October 3, 2000.
   
5.1  Opinion of Counsel.
   
23.1  Consent of Independent Registered Public Accounting Firm.
   
23.2  Consent of Counsel: Contained in Exhibit 5.1.
   
24.1  Power of Attorney.
   
99.1  Sections 14-2-850 through 14-2-857 of the Official Code of Georgia, as amended.
   
99.2  Delta Apparel, Inc. 2010 Stock Plan.
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Exhibit 5.1

Opinion of Wyche, Burgess, Freeman & Parham, P.A.

February 1, 2011

Delta Apparel, Inc.
 322 South Main Street

 Greenville, SC 29601

     Re: Registration Statement on Form S-8 of Common Stock Subject to 2010 Stock Plan

Ladies and Gentlemen:

     The opinion set forth below is rendered with respect to the 1,626,500 shares, par value $0.01 per share, of common stock of Delta Apparel, Inc., a
Georgia corporation (the “Company”), that will be registered with the Securities and Exchange Commission by the above-referenced Registration
Statement on Form S-8 pursuant to the Securities Act of 1933, as amended, in connection with the Delta Apparel 2010 Stock Plan (the “Plan”). We have
examined the Company’s Articles of Incorporation, and all amendments thereto, the Company’s Bylaws, as amended, and reviewed the records of the
Company’s corporate proceedings. We have made such other investigation of law and fact as we have deemed necessary in order to enable us to render this
opinion. With respect to matters of fact, we have relied upon information provided to us by the Company without further investigation. With respect to all
examined documents, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as originals, the conformity to
authentic originals of all documents submitted to us as copies, and the accuracy and completeness of the information contained therein.

     Based on the foregoing and subject to the comments, limitations, and qualifications set forth below, we are of the opinion that upon satisfaction of the
vesting and other conditions set forth in the Plan and any applicable award agreements or letters, shares of the Company’s common stock covered by the
above-referenced Registration Statement that are issued after the date hereof pursuant to and in compliance with the terms of the Plan and any applicable
award agreements or letters will be legally issued, fully paid and non-assessable.

     This opinion is limited to matters governed by the laws of the State of Georgia in force on the date of this letter. We express no opinion with regard to
any matter that may be (or that purports to be) governed by the laws of any other state or jurisdiction. In addition, we express no opinion with respect to any
matter arising under or governed by the Georgia Securities Act of 1973.

     This opinion is rendered as of the date of this letter and applies only to the matters specifically covered by this opinion, and we disclaim any continuing
responsibility for matters occurring after the date of this letter.

     This opinion is rendered solely for your benefit in connection with the Registration Statement on Form S-8 respecting shares of the Company’s common
stock to be issued under the Plan and may not be relied upon, quoted, or used by any other person or entity or for any other purpose without our prior
written consent.

     We consent to the use of this opinion as an exhibit to the Registration Statement on Form S-8 respecting shares of the Company’s common stock to be
issued under the Plan.
     
 Very Truly Yours,

   

 /s/ WYCHE, BURGESS, FREEMAN & PARHAM, P.A.  
   
   

 



     

Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the Registration Statement (Form S-8) pertaining to the Delta Apparel, Inc. 2010 Stock Plan of our reports
dated September 1, 2010, with respect to the consolidated financial statements and schedule of Delta Apparel, Inc. and subsidiaries and the effectiveness of
internal control over financial reporting of Delta Apparel, Inc. and subsidiaries, included in the Annual Report on Form 10-K for the year ended July 3,
2010, filed with the Securities and Exchange Commission.
     
   
 /s/ Ernst & Young LLP   
   
   
 

Atlanta, Georgia
 February 2, 2011

 



Exhibit 24.1

POWER OF ATTORNEY

We, the undersigned members of the Board of Directors of Delta Apparel, Inc. (the “Company”), hereby severally appoint Robert H. Humphreys, Deborah
H. Merrill, and Martha M. Watson, and each of them singly, our true and lawful attorneys with the full power of substitution, to do any and all acts and
things and execute any and all instruments which said attorneys and agents, or any of them, may deem necessary or advisable or which may be required to
enable the Company to comply with the Securities Act of 1933, as amended, and any rules, regulations, or requirements of the Securities and Exchange
Commission in respect thereof, in connection with the filing with the Securities and Exchange Commission of a Registration Statement on Form S-8
relating to the Delta Apparel, Inc. 2010 Stock Plan, including specifically but without limiting the generality of the foregoing, the power and authority to
sign in the name and on behalf of the undersigned, in his or her capacity as a director of the Company, any such Form S-8 and any and all amendments and
supplements thereto and any other instruments or documents filed as a part of or in connection therewith, and each of the undersigned hereby ratify and
confirm all that said attorneys and agents or any of them may do or cause to be done by virtue hereof.
     
/s/ James A. Cochran
 

James A. Cochran  
Director 

 
January 19, 2011

     
/s Sam P. Cortez
 

Sam P. Cortez  
Director 

 
January 19, 2011

     
/s/ William F. Garrett
 

William F. Garrett  
Director 

 
January 19, 2011

     
/s/ Elizabeth J. Gatewood
 

Elizabeth J. Gatewood  
Director 

 
January 19, 2011

     
/s/ G. Jay Gogue
 

G. Jay Gogue  
Director 

 
January 19, 2011

     
/s/ Robert W. Humphreys
 

Robert W. Humphreys  
Director 

 
January 19, 2011

     
/s/ A. Max Lennon
 

A. Max Lennon  
Director 

 
January 19, 2011

     
/s/ E. Erwin Maddrey, II
 

E. Erwin Maddrey, II  
Director 

 
January 19, 2011

     
/s David T. Peterson
 

David T. Peterson  
Director 

 
January 19, 2011

     
/s Robert E. Staton, Sr.
 

Robert E. Staton, Sr.  
Director 

 
January 19, 2011

 



Exhibit 99.1

OFFICIAL CODE OF GEORGIA
 TITLE 14. CORPORATIONS, PARTNERSHIPS, AND ASSOCIATIONS

 CHAPTER 2. BUSINESS CORPORATIONS
 ARTICLE 8. DIRECTORS AND OFFICERS
 PART 5. INDEMNIFICATION

§ 14-2-850. Part definitions

As used in this part, the term:

     (1) “Corporation” includes any domestic or foreign predecessor entity of a corporation in a merger or other transaction in which the predecessor’s
existence ceased upon consummation of the transaction.

     (2) “Director” or “officer” means an individual who is or was a director or officer, respectively, of a corporation or who, while a director or officer of the
corporation, is or was serving at the corporation’s request as a director, officer, partner, trustee, employee, or agent of another domestic or foreign
corporation, partnership, joint venture, trust, employee benefit plan, or other entity. A director or officer is considered to be serving an employee benefit
plan at the corporation’s request if his or her duties to the corporation also impose duties on, or otherwise involve services by, the director or officer to the
plan or to participants in or beneficiaries of the plan. Director or officer includes, unless the context otherwise requires, the estate or personal representative
of a director or officer.

     (3) “Disinterested director” means a director who at the time of a vote referred to in subsection (c) of Code Section 14-2-853 or a vote or selection
referred to in subsection (b) or (c) of Code Section 14-2-855 or subsection (a) of Code Section 14-2-856 is not:

          (A) A party to the proceeding; or

          (B) An individual who is a party to a proceeding having a familial, financial, professional, or employment relationship with the director whose
indemnification or advance for expenses is the subject of the decision being made with respect to the proceeding, which relationship would, in the
circumstances, reasonably be expected to exert an influence on the director’s judgment when voting on the decision being made.

     (4) “Expenses” includes counsel fees.

     (5) “Liability” means the obligation to pay a judgment, settlement, penalty, fine (including an excise tax assessed with respect to an employee benefit
plan), or reasonable expenses incurred with respect to a proceeding.

     (6) “Official capacity” means:

          (A) When used with respect to a director, the office of director in a corporation; and

          (B) When used with respect to an officer, as contemplated in Code Section 14-2-857, the office in a corporation held by the officer.

Official capacity does not include service for any other domestic or foreign corporation or any partnership, joint venture, trust, employee benefit plan, or
other entity.

 



 

     (7) “Party” means an individual who was, is, or is threatened to be made a named defendant or respondent in a proceeding.

     (8) “Proceeding” means any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, arbitrative, or
investigative and whether formal or informal.

§ 14-2-851. Authority to indemnify

(a) Except as otherwise provided in this Code section, a corporation may indemnify an individual who is a party to a proceeding because he or she is or was
a director against liability incurred in the proceeding if:

     (1) Such individual conducted himself or herself in good faith; and

     (2) Such individual reasonably believed:

          (A) In the case of conduct in his or her official capacity, that such conduct was in the best interests of the corporation;

          (B) In all other cases, that such conduct was at least not opposed to the best interests of the corporation; and

          (C) In the case of any criminal proceeding, that the individual had no reasonable cause to believe such conduct was unlawful.

(b) A director’s conduct with respect to an employee benefit plan for a purpose he or she believed in good faith to be in the interests of the participants in
and beneficiaries of the plan is conduct that satisfies the requirement of subparagraph (a)(2)(B) of this Code section.

(c) The termination of a proceeding by judgment, order, settlement, or conviction, or upon a plea of nolo contendere or its equivalent is not, of itself,
determinative that the director did not meet the standard of conduct described in this Code section.

(d) A corporation may not indemnify a director under this Code section:

     (1) In connection with a proceeding by or in the right of the corporation, except for reasonable expenses incurred in connection with the proceeding if it
is determined that the director has met the relevant standard of conduct under this Code section; or

     (2) In connection with any proceeding with respect to conduct for which he or she was adjudged liable on the basis that personal benefit was improperly
received by him or her, whether or not involving action in his or her official capacity.

§ 14-2-852. Mandatory indemnification

A corporation shall indemnify a director who was wholly successful, on the merits or otherwise, in the defense of any proceeding to which he or she was a
party because he or she was a director of the corporation against reasonable expenses incurred by the director in connection with the proceeding.

§ 14-2-853. Advance for expenses

(a) A corporation may, before final disposition of a proceeding, advance funds to pay for or reimburse the

 



 

reasonable expenses incurred by a director who is a party to a proceeding because he or she is a director if he or she delivers to the corporation:

     (1) A written affirmation of his or her good faith belief that he or she has met the relevant standard of conduct described in Code Section 14-2-851 or
that the proceeding involves conduct for which liability has been eliminated under a provision of the articles of incorporation as authorized by paragraph
(4) of subsection (b) of Code Section 14-2-202; and

     (2) His or her written undertaking to repay any funds advanced if it is ultimately determined that the director is not entitled to indemnification under this
part.

(b) The undertaking required by paragraph (2) of subsection (a) of this Code section must be an unlimited general obligation of the director but need not be
secured and may be accepted without reference to the financial ability of the director to make repayment.

(c) Authorizations under this Code section shall be made:

     (1) By the board of directors:

          (A) When there are two or more disinterested directors, by a majority vote of all the disinterested directors (a majority of whom shall for such
purpose constitute a quorum) or by a majority of the members of a committee of two or more disinterested directors appointed by such a vote; or

          (B) When there are fewer than two disinterested directors, by the vote necessary for action by the board in accordance with subsection (c) of Code
Section 14-2-824, in which authorization directors who do not qualify as disinterested directors may participate; or

     (2) By the shareholders, but shares owned or voted under the control of a director who at the time does not qualify as a disinterested director with respect
to the proceeding may not be voted on the authorization.

§ 14-2-854. Court ordered indemnification and advances for expenses

(a) A director who is a party to a proceeding because he or she is a director may apply for indemnification or advance for expenses to the court conducting
the proceeding or to another court of competent jurisdiction. After receipt of an application and after giving any notice it considers necessary, the court
shall:

     (1) Order indemnification or advance for expenses if it determines that the director is entitled to indemnification or advance for expenses under this part;
or

     (2) Order indemnification or advance for expenses if it determines, in view of all the relevant circumstances, that it is fair and reasonable to indemnify
the director or to advance expenses to the director, even if the director has not met the relevant standard of conduct set forth in subsections (a) and (b) of
Code Section 14-2-851, failed to comply with Code Section 14-2-853, or was adjudged liable in a proceeding referred to in paragraph (1) or (2) of
subsection (d) of Code Section 14-2-851, but if the director was adjudged so liable, the indemnification shall be limited to reasonable expenses incurred in
connection with the proceeding.

(b) If the court determines that the director is entitled to indemnification or advance for expenses under paragraph (1) of subsection (a) of this Code section,
it shall also order the corporation to pay the director’s reasonable expenses to obtain court ordered indemnification or advance for expenses. If the court

 



 

determines that the director is entitled to indemnification or advance for expenses under paragraph (2) of subsection (a) of this Code section, it may also
order the corporation to pay the director’s reasonable expenses to obtain court ordered indemnification or advance for expenses.

(c) The court may summarily determine, without a jury, a corporation’s obligation to advance expenses.

§ 14-2-855. Determination and authorization of indemnification

(a) A corporation may not indemnify a director under Code Section 14-2-851 unless authorized thereunder and a determination has been made for a specific
proceeding that indemnification of the director is permissible in the circumstances because he or she has met the relevant standard of conduct set forth in
Code Section 14-2-851.

(b) The determination shall be made:

     (1) If there are two or more disinterested directors, by the board of directors by a majority vote of all the disinterested directors (a majority of whom
shall for such purpose constitute a quorum) or by a majority of the members of a committee of two or more disinterested directors appointed by such a vote;

     (2) By special legal counsel:

          (A) Selected in the manner prescribed in paragraph (1) of this subsection; or

          (B) If there are fewer than two disinterested directors, selected by the board of directors (in which selection directors who do not qualify as
disinterested directors may participate); or

     (3) By the shareholders, but shares owned by or voted under the control of a director who at the time does not qualify as a disinterested director may not
be voted on the determination.

(c) Authorization of indemnification or an obligation to indemnify and evaluation as to reasonableness of expenses shall be made in the same manner as the
determination that indemnification is permissible, except that if there are fewer than two disinterested directors or if the determination is made by special
legal counsel, authorization of indemnification and evaluation as to reasonableness of expenses shall be made by those entitled under subparagraph (b) (2)
(B) of this Code section to select special legal counsel.

§ 14-2-856. Shareholder approved indemnification

(a) If authorized by the articles of incorporation or a bylaw, contract, or resolution approved or ratified by the shareholders by a majority of the votes
entitled to be cast, a corporation may indemnify or obligate itself to indemnify a director made a party to a proceeding including a proceeding brought by or
in the right of the corporation, without regard to the limitations in other Code sections of this part, but shares owned or voted under the control of a director
who at the time does not qualify as a disinterested director with respect to any existing or threatened proceeding that would be covered by the authorization
may not be voted on the authorization.

(b) The corporation shall not indemnify a director under this Code section for any liability incurred in a proceeding in which the director is adjudged liable
to the corporation or is subjected to injunctive relief in favor of the corporation:

     (1) For any appropriation, in violation of the director’s duties, of any business opportunity of the corporation;

 



 

     (2) For acts or omissions which involve intentional misconduct or a knowing violation of law;

     (3) For the types of liability set forth in Code Section 14-2-832; or

     (4) For any transaction from which he or she received an improper personal benefit.

(c) Where approved or authorized in the manner described in subsection (a) of this Code section, a corporation may advance or reimburse expenses incurred
in advance of final disposition of the proceeding only if:

     (1) The director furnishes the corporation a written affirmation of his or her good faith belief that his or her conduct does not constitute behavior of the
kind described in subsection (b) of this Code section; and

     (2) The director furnishes the corporation a written undertaking, executed personally or on his or her behalf, to repay any advances if it is ultimately
determined that the director is not entitled to indemnification under this Code section.

§ 14-2-857. Indemnification of officers, employees, and agents

     (a) A corporation may indemnify and advance expenses under this part to an officer of the corporation who is a party to a proceeding because he or she
is an officer of the corporation:

     (1) To the same extent as a director; and

     (2) If he or she is not a director, to such further extent as may be provided by the articles of incorporation, the bylaws, a resolution of the board of
directors, or contract except for liability arising out of conduct that constitutes:

          (A) Appropriation, in violation of his or her duties, of any business opportunity of the corporation;

          (B) Acts or omissions which involve intentional misconduct or a knowing violation of law;

          (C) The types of liability set forth in Code Section 14-2-832; or

          (D) Receipt of an improper personal benefit.

(b) The provisions of paragraph (2) of subsection (a) of this Code section shall apply to an officer who is also a director if the sole basis on which he or she
is made a party to the proceeding is an act or omission solely as an officer.

(c) An officer of a corporation who is not a director is entitled to mandatory indemnification under Code Section 14-2-852, and may apply to a court under
Code Section 14-2-854 for indemnification or advances for expenses, in each case to the same extent to which a director may be entitled to indemnification
or advances for expenses under those provisions.

(d) A corporation may also indemnify and advance expenses to an employee or agent who is not a director to the extent, consistent with public policy, that
may be provided by its articles of incorporation, bylaws, general or specific action of its board of directors, or contract.

§ 14-2-858. Insurance

A corporation may purchase and maintain insurance on behalf of an individual who is a director, officer,

 



 

employee, or agent of the corporation or who, while a director, officer, employee, or agent of the corporation, serves at the corporation’s request as a
director, officer, partner, trustee, employee, or agent of another domestic or foreign corporation, partnership, joint venture, trust, employee benefit plan, or
other entity against liability asserted against or incurred by him or her in that capacity or arising from his or her status as a director, officer, employee, or
agent, whether or not the corporation would have power to indemnify or advance expenses to him or her against the same liability under this part.

§ 14-2-859. Application of part

(a) A corporation may, by a provision in its articles of incorporation or bylaws or in a resolution adopted or a contract approved by its board of directors or
shareholders, obligate itself in advance of the act or omission giving rise to a proceeding to provide indemnification or advance funds to pay for or
reimburse expenses consistent with this part. Any such obligatory provision shall be deemed to satisfy the requirements for authorization referred to in
subsection (c) of Code Section 14-2-853 or subsection (c) of Code Section 14-2-855.

(b) Any provision pursuant to subsection (a) of this Code section shall not obligate the corporation to indemnify or advance expenses to a director of a
predecessor of the corporation, pertaining to conduct with respect to the predecessor, unless otherwise specifically provided. Any provision for
indemnification or advance for expenses in the articles of incorporation, bylaws, or a resolution of the board of directors or shareholders, partners, or, in the
case of limited liability companies, members or managers of a predecessor of the corporation or other entity in a merger or in a contract to which the
predecessor is a party, existing at the time the merger takes effect, shall be governed by paragraph (3) of subsection (a) of Code Section 14-2-1106.

(c) A corporation may, by a provision in its articles of incorporation, limit any of the rights to indemnification or advance for expenses created by or
pursuant to this part.

(d) This part shall not limit a corporation’s power to pay or reimburse expenses incurred by a director or an officer in connection with his or her appearance
as a witness in a proceeding at a time when he or she is not a party.

(e) Except as expressly provided in Code Section 14-2-857, this part shall not limit a corporation’s power to indemnify, advance expenses to, or provide or
maintain insurance on behalf of an employee or agent.

(f) Any provision in a corporation’s articles of incorporation or bylaws or in a resolution adopted or contract approved by its board of directors or
shareholders that obligates the corporation to provide indemnification to the fullest extent permitted by law shall, unless such provision or another provision
in the corporation’s articles of incorporation or bylaws or in a resolution adopted or a contract approved by its board of directors or shareholders expressly
provides otherwise, be deemed to obligate the corporation:

     (1) To advance funds to pay for or reimburse expenses in accordance with Code Section 14-2-853 to the fullest extent permitted by law; and

     (2) To indemnify directors to the fullest extent permitted in Code Section 14-2-856, provided that such provision is duly authorized as required in
subsection (a) of Code Section 14-2-856, and to indemnify officers to the fullest extent permitted in paragraph (2) of subsection (a) and subsection (b) of
Code Section 14-2-857.

 



Exhibit 99.2

DELTA APPAREL, INC.

2010 STOCK PLAN

1.  Purpose
 

  The purpose of the Delta Apparel, Inc. 2010 Stock Plan is to promote the long-term success of Delta Apparel, Inc. and its Subsidiaries and Affiliates
(the “Company”) and to provide meaningful incentives to members of the Company’s Board of Directors, officers, and key employees to strive for
long-term creation of value for the Company’s stockholders. The Plan provides long-term incentive opportunities to members of the Board, officers,
and key employees of the Company that are aligned with, and supportive of, the attainment of business goals that will enhance stockholder value.

 

2.  Definitions
 

  The following definitions are applicable throughout the Plan:

 a)  “Affiliate” means any entity other than a Subsidiary, if the Company and/or one or more Subsidiaries own no less than 50% of such entity.
 

 b)  “Award” means an incentive as described in Section 8.
 

 c)  “Award Agreement” refers to an agreement between the Company and a Participant that establishes the terms and conditions for an Award
granted under the Plan, including any applicable performance goals associated with the Award.

 

 d)  “Board” means the Board of Directors of Delta Apparel, Inc.
 

 e)  “Change in Control” means:

 i.  The consummation of a merger or consolidation of the Company with or into another entity or any other corporate reorganization, if
persons who were not stockholders of the Company immediately prior to such merger, consolidation or other reorganization own
immediately after such merger, consolidation or other reorganization 50% or more of the voting power of the outstanding securities
of each of (A) the continuing or surviving entity and (B) any direct or indirect parent corporation of such continuing or surviving
entity;

 

 ii.  The sale, transfer or other disposition of all or substantially all of the Company’s assets;
 

 iii.  With respect to a Participant, the sale, transfer or other disposition of all or substantially all of the assets or business operations of an
operating division of the Company or Subsidiary that employs the Participant or to which the Participant’s employment with the
Company is primarily related;

 

 iv.  Any transaction as a result of which any person is the “beneficial owner” (as defined in Rule 13d-3 under the Securities Exchange
Act of 1934), directly or indirectly, of securities of the Company representing at least 50% of the total voting power represented by
the Company’s then outstanding voting securities. For purposes of this paragraph (iv), the term “person” shall have the same
meaning as when used in sections 13(d) and 14(d) of the Securities Exchange Act of 1934 but shall exclude (A) a trustee or other
fiduciary holding securities under

 



 

   an employee benefit plan of the Company or of a parent or subsidiary of the Company and (B) a corporation owned directly or
indirectly by the stockholders of the Company in substantially the same proportions as their ownership of the Common Stock. A
transaction shall not constitute a Change in Control if its sole purpose is to change the state of the Company’s incorporation or to
create a holding company that will be owned in substantially the same proportions by the persons who held the Company’s securities
immediately before such transaction.

   Notwithstanding the above, any change in ownership resulting from the approval and issuance of new shares of stock by the Company shall
not be considered a Change in Control.

 

 f)  “Chief Executive Officer” or “CEO” means the Company’s Chief Executive Officer.
 

 g)  “Code” means the Internal Revenue Code of 1986, as amended.
 

 h)  “Committee” means the Compensation Committee of the Board unless another committee comprised of members of the Board is designated
by the Board to oversee and administer the Plan, provided, that the Committee shall consist of two or more members of the Board as the
Board may designate from time to time, each of whom shall satisfy such requirements as:

 i.  the Securities and Exchange Commission may establish for administrators acting under plans intended to qualify for exemption
under Rule 16b-3 or its successor under the Exchange Act;

 

 ii.  the rules of a stock exchange on which the securities of the Company are traded as may be established pursuant to its rule-making
authority of such stock exchange; and

 

 iii.  the Internal Revenue Service may establish for outside directors acting under plans intended to qualify for exemption under Section
162(m) of the Code.

 i)  “Common Stock” means the Company’s Common Stock.
 

 j)  “Company” means Delta Apparel, Incorporated, a Georgia corporation.
 

 k)  “Covered Employee” will conform to the term used by Section 162(m) of the Code and income tax regulations.
 

 l)  “Disability” or “Disabled” means that due to an injury or sickness, the Participant is unable to perform each of the main duties of the
Participant’s regular occupation with the Company, as determined by an independent, qualified and licensed physician selected by the
Company. If, however, the Participant is covered under a long term disability plan sponsored by the Company, the Participant shall only be
considered Disabled upon a determination of disability under the terms of such long term disability plan.

 

 m) “Employee” means any individual who is a common-law employee of the Company, a parent, Subsidiary, or an Affiliate.
 

 n)  “Exchange Act” means the federal Securities Exchange Act of 1934, as amended.
 

 o)  “Fair Market Value” means, with respect to the Common Stock, the closing sale price of such Common Stock at four o’clock p.m. (Eastern
Time), on the principal United States national stock exchange on which the Common Stock is traded, as determined by the Committee, or, if
the Common Stock shall not have been traded on such date, the closing sale price on such stock exchange on the first day prior thereto on
which the Common Stock was so traded, or, if the Common Stock is not traded on a United States national stock exchange, such other amount
as may be determined by the Committee by any fair

 



 

   and reasonable means. Fair Market Value determined by the Committee in good faith shall be final, binding and conclusive on all parties.
 

 p)  “Incentive Stock Option” means an Award described in Section 8a.
 

 q)  “Nonstatutory Stock Option” means an Award described in Section 8a.
 

 r)  “Participant” means an Employee or member of the Board who is eligible to participate in the Plan pursuant to Section 4b and receives an
Award under the Plan.

 

 s)  “Performance-Based Award” means an Award described in Section 8e.
 

 t)  “Performance Period” means a fiscal year of the Company or other period with respect to which an Award may be earned based upon Service
and/or performance.

 

 u)  “Performance Stock” means a payment in the form of shares of Common Stock upon the attainment of performance goals and other terms
and conditions specified by the Committee.

 

 v)  “Performance Unit” means an Award in units described in Section 8d which is a Performance-Based Award as further described in
Section 8e.

 

 w)  “Plan” means this plan, the Delta Apparel, Inc. 2010 Stock Plan.
 

 x)  “Prior Plans” means the Delta Apparel, Inc. 2000 Stock Option Plan and the Delta Apparel, Inc. Incentive Stock Award Plan.
 

 y)  “Restricted Period” means the time period during which Restricted Stock / Restricted Stock Unit have not been transferred to the Participant.
 

 z)  “Restricted Stock” means Common Stock, subject to specified restrictions (including, without limitation, a requirement that the Participant
remain in Service for a specified period of time and/or that specified performance goals be achieved), granted under Section 8c.

 

 aa)  “Restricted Stock Unit” means an unfunded and unsecured promise to deliver shares of Common Stock, cash, other securities or other
property, subject to certain restrictions (including, without limitation, a requirement that the Participant remain in Service for a specified
period of time and/or that specified performance goals be achieved), granted under Section 8c.

 

 bb) “Service” means service as an Employee or member of the Board of Directors of the Company. The Participant’s Service shall not be deemed
to have been interrupted or terminated merely because of a change in the capacity in which the Participant renders service to the Company or
a Subsidiary or Affiliate as an Employee or member of the Board or a change in the entity for which the Participant renders such service so
long as there is otherwise no interruption or termination of the Participant’s Service. The Committee, in its sole discretion, may determine
whether Service shall be considered interrupted in the case of any leave of absence approved by the Company, including sick leave, military
leave or any other personal leave.

 

 cc)  “Stock” means the Award described in Section 8d.
 

 dd) “Stock Appreciation Right” or “SAR” means the Award described in Section 8b.
 

 ee)  “Stock Option” means the Award described in Section 8a, which may be either an Incentive Stock Option or a Nonstatutory Stock Option, as
specified by the Committee.

 

 ff)  “Stock Unit” means the Award described in Section 8d.
 

 gg) “Subsidiary” means any corporation, if the Company and/or one or more other Subsidiaries own not less than 50% of the total combined
voting power of all classes of outstanding stock of such corporation. A corporation that attains the status of a

 



 

   Subsidiary on a date after the adoption of the Plan shall be considered a Subsidiary commencing as of such date.

3.  Effective Dates for The Plan

 a)  The Plan will become effective on the date on which it is approved by the stockholders of the Company. Awards may be made prior to such
stockholder approval if made subject thereto. No Award may be granted under the Plan after September 14, 2020 (the 10th anniversary of the
day before Board approval), but Awards previously granted may extend beyond that date.

4.  Shares Subject to This Plan

 a)  Number of Shares — Subject to adjustment as provided in Section 11, the aggregate number of shares of Stock that may be delivered under
the Plan will be 500,000 plus any shares of Common Stock subject to outstanding awards under the Prior Plans, on the effective date of this
Plan that are subsequently forfeited or terminated for any reason before being exercised (subject to adjustment in accordance with Section 11).

 

 b)  If any Award under the Plan or any award under the Prior Plans requiring exercise or purchase by the Participant for delivery of Stock
terminates without having been exercised in full or purchased, or if any Award under the Plan or any award under the Prior Plans payable in
Stock or cash is satisfied in cash rather than Stock, the number of shares of Stock as to which such Award under the Plan or any award under
the Prior Plans was not exercised or purchased, or for which cash was substituted will be available for future grants.

 

 c)  Shares of Restricted Stock that have been forfeited in accordance with the terms of the applicable Award and shares held back, in satisfaction
of the exercise price or tax withholding requirements, from shares that would otherwise have been delivered pursuant to an Award shall also
be available for future grants.

 

 d)  The number of shares of Stock delivered under an Award shall be determined net of any previously acquired shares tendered by the
Participant in payment of the exercise price or of withholding taxes.

 

 e)  Shares to be Delivered — Stock delivered under the Plan may be either authorized but unissued Stock or previously issued Stock acquired
and held by the Company. No fractional shares of Stock will be delivered under the Plan.

5.  Plan Administration — Roles & Authorities

 a)  Except as provided paragraph b, the Plan will be administered by the Committee. The Committee shall consist of at least three directors. A
majority of the members of the Committee shall constitute a quorum, and all determinations of the Committee shall be made by a majority of
its members. If, during any such time, any member of the Committee is not an outside director or a non-employee director, a sub-committee
(the “Sub-Committee”) consisting solely of directors who are both non-employee directors and outside directors shall administer the Plan in
connection with Awards to “officers” of the Company within the meaning of Section 16(b) of the 1934 Act or with respect to any Award
intended to be exempt under Section 162(m)(3) of the Code. Any references to the Committee in this Plan shall also apply to the Sub-
Committee.

 



 

 b)  If the Board so chooses, it may administer the Plan directly rather than through a committee; provided, however, any decisions that are
required by applicable law or otherwise to be made by outside directors shall be determined by members of the Board who are outside
directors. In such event, all references to the Committee in this Plan (other than the committee composition and governance provisions of the
immediately preceding paragraph) shall be deemed to refer to the Board.

 

 c)  The Committee, in accordance with Section 7, will have authority to:

 i.  grant Awards at such time or times as it may choose;
 

 ii.  determine the size of each Award, including the number of shares of Stock subject to the Award;
 

 iii.  determine the type or types of each Award;
 

 iv.  determine the terms and conditions of each Award, including provisions for accelerated vesting upon the achievement of specified
Company performance objectives;

 

 v.  waive compliance by a holder of an Award with any obligations to be performed by such holder under the Award and waive any
terms or conditions of an Award;

 

 vi.  subject to the provisions of Section 7, amend or cancel an existing Award in whole or in part (and if an award is canceled, grant
another Award in its place on such terms and conditions as the Committee shall specify), except that the Committee may not,
without the consent of the holder of an Award, take any action under this clause with respect to such Award if such action would
adversely affect the rights of such holder;

 

 vii.  prescribe the form or forms of any instruments to be used under the Plan, including any written notices and elections required of
Participants (as defined below), and change such forms from time to time;

 

 viii. adopt, amend and rescind rules and regulations for the administration of the Plan; and
 

 ix.  interpret the Plan and decide any questions and settle all controversies and disputes that may arise in connection with the Plan. Such
determinations and actions of the Committee, and all other determinations and actions of the Committee made or taken under
authority granted by any provision of the Plan, will be conclusive and will bind all parties. Nothing in this paragraph shall be
construed as limiting the power of the Committee to make adjustments under Section 7 or Section 11.

   In the case of any Award intended to be eligible for the performance-based compensation exception under Section 162(m), the Committee
shall exercise its discretion consistent with qualifying the Award for such exception.

 

 d)  Any determination of the Committee under the Plan may be made without notice or meeting of the Committee by a writing signed by a
majority of the Committee members.

6.  Plan Participation — Eligibility & Participation

 a)  Eligibility. Only Employees and members of the Board as designated by this Plan or selected by the Committee to participate in the Plan shall
be eligible to participate in the Plan.

 

 b)  Participation —

 



 

 i.  The members of the Board and CEO shall participate in the Plan and their Awards and rights under the Plan shall be determined by
the Committee. In addition, each year the CEO shall present to the Committee a list of Employees that the CEO recommends be
designated as Participants for an upcoming Performance Period (or a current Performance Period with respect to a newly hired
Employee), proposed Awards to such Employees, and proposed terms for the Award Agreements for the proposed Awards to such
Employees. In addition, the CEO may present recommended amendments to any existing Award Agreements.

 

 ii.  The Committee shall consider the CEO’s recommendations and shall determine the Awards, if any, to be granted and the terms of the
Award Agreements for such Awards, and any amendments to existing Award Agreements (subject to the restrictions on the authority
granted to the Committee in Section 5). The Committee may also grant Awards to in its discretion.

 1.  Designation of an Employee as a Participant for any Performance Period shall not require the Committee to designate that
person to be a Participant or to receive an Award in any Performance Period or to receive the same type or amount of
Award as granted to the Participant in such year. Grants of Awards to Participants need not be of the same type or amount
and may have different terms. Service with the Company or its Subsidiary or Affiliate prior to completion of or during a
Performance Period does not entitle the Employee to participate in the Plan or vest in any interest in any Award under the
Plan.

 

 2.  The Committee shall consider all factors that it deems relevant in selecting Participants and in determining the type and
amount of their respective Awards.

7.  Terms & Conditions Applicable to Awards Under This Plan

 a)  Types of Awards. The Awards available under the Plan shall consist of Stock Options, Stock Appreciation Rights, Restricted Stock, Restricted
Stock Units, Performance Stock, Performance Units, and other stock or cash Awards, as described in Section 8.

 

 b)  Annual Limit on Total Grants of Restricted Stock, Restricted Stock Units and Performance Stock. Notwithstanding any else in this Section 7,
the Restricted Stock, Restricted Stock Units and Performance Stock granted under the Plan in any one calendar year shall not relate to more
than 125,000 shares of Common Stock in the aggregate; provided, that any portion of such 125,000 share limit not reserved for grants of
Restricted Stock, Restricted Stock Units or Performance Stock made in any calendar year beginning in 2010, shall be added to the 125,000
share limit for subsequent calendar years.

 

 c)  Limits on Individual Grants. Under the Plan, no Participant may receive in any calendar year (i) Stock Options relating to more than 150,000
shares, (ii) Restricted Stock or Restricted Stock Units that are subject to the attainment of performance criteria below relating to more than
75,000 shares, (iii) Stock Appreciation Rights relating to more than 150,000 shares, or (iv) Performance Stock relating to more than 75,000
shares. Under the Plan, the maximum cash payment that may be made to a single Participant in any

 



 

   calendar year under a Performance Unit Award or other cash Award shall not exceed 200% of the recipient’s salary for the performance
period.

 

 d)  Adjustments. The shares reserved for issuance and the limitations set forth above shall be subject to adjustment in accordance with
Section 11.

 

 e)  Additional Limits. Except in connection with a corporate transaction involving the Company (including, without limitation, any stock
dividend, distribution (whether in the form of cash, Common Stock, other securities or other property), stock split, extraordinary cash
dividend, recapitalization, change in control, reorganization, merger, consolidation, split-up, spin-off, combination, repurchase or exchange of
Common Stock or other securities, or similar transaction(s)), the Company will not, without obtaining stockholder approval: (a) amend the
terms of outstanding Stock Options or SARs to reduce the exercise price of such outstanding Stock Options or SARs; (b) cancel outstanding
Stock Options or SARs in exchange for Stock Options or SARs with an exercise price that is less than the exercise price of the original Stock
Options or SARs; or (c) cancel outstanding Stock Options or SARs with an exercise price below the current stock price in exchange for cash
or other securities.

8.  Types of Awards Under This Plan

 a)  Stock Option — is an Award giving the recipient the right upon exercise thereof to purchase Stock.

 i.  Types of Stock Options —

 1.  Incentive Stock Option (as defined in Section 422(b) of the Code) (any Stock Option intended to qualify as an incentive
stock option being hereinafter referred to as an “ISO”). ISOs shall be awarded only to Employees. Once an ISO has been
granted, no action by the Committee that would cause the Option to lose its status under the Code as an incentive stock
option will be effective without consent of the Option holder.

 

 2.  Nonstatutory Options are not ISOs and may be granted under the Plan. An Option awarded under the Plan shall be a non-
ISO unless it is expressly designated as an ISO at time of grant.

 ii.  Exercise Price — The exercise price of a Stock Option will be determined by the Committee subject to the following:

 1.  The exercise price of a Stock Option ISO shall not be less than 100% of the Fair Market Value of the Stock subject to the
Option, determined as of the effective date of grant of the Option. With respect to an ISO, the exercise price for any 10%
owner as described in Section 422 of the Code shall not be less than 110% of the Fair Market Value of the Stock on the
date of grant.

 

 2.  In no case may the exercise price paid for Stock which is part of an original issue of authorized Stock be less than the par
value per share of the Stock.

 iii.  Duration of Options — The latest date on which an Option may be exercised will be the tenth anniversary of the day immediately
preceding the date the Option was granted, or such earlier date as may have been specified by the Committee at

 



 

   the time the Option was granted. In the case of a 10% owner as defined in Section 422 of the Code, the latest date on which an
Option may be exercised shall be the fifth anniversary of the day immediately preceding the date the Option was granted.

 

 iv.  Exercise of Options; Vesting — An Option will become exercisable at such time or times, and on such conditions, as the Committee
may specify. The Committee may at any time and from time to time accelerate the exercisability of an Option. Any exercise of an
Option must be in writing, signed by the proper person and delivered or mailed to the Company, accompanied by (1) any documents
required by the Committee and (2) payment in full in accordance with paragraph (v) below for the number of shares for which the
Option is exercised. If desired, the Committee may provide for vesting prior to the date the Option becomes exercisable.

 

 v.  Payment for Stock — Stock purchased on exercise of an Option must be paid for as follows: (1) in cash or by check (acceptable to
the Company in accordance with guidelines established for this purpose), bank draft or money order payable to the order of the
Company or (2) if so permitted by the instrument evidencing his Option (or in the case of an Option which is not an ISO, by the
Committee at or after the grant of the Option), (A) through the delivery of shares of Stock and which have a Fair Market Value on
the last business day preceding the date of exercise equal to the exercise price, (B) during any period in which the Stock is publicly
traded, by use of a broker-assisted exercises program acceptable to the Company, or (C) by any combination of the foregoing
permissible forms of payment. In addition, the Company will accept a net share settlement to the extent such settlement will not
cause liability accounting treatment under the applicable Generally Accepted Accounting Principles guidance.

 

 vi.  Repricings of Options — In no event shall the Committee cancel any outstanding Stock Option for the purpose of reissuing the
Stock Option to the Participant at a lower exercise price or reduce the option price of an outstanding Stock Option without
stockholder approval.

 b)  Stock Appreciation Rights —

 i.  Stock Appreciation Right (“SAR”) is an Award entitling the holder on exercise to receive an amount in cash or Stock or a
combination thereof (such form to be determined by the Committee) determined in whole or in part by reference to appreciation,
from and after the date of grant, in the Fair Market Value of a share of Stock. SARs may be based solely on appreciation in the Fair
Market Value of Stock or on a comparison of such appreciation with some other measure of market growth such as (but not limited)
to appreciation in a recognized market index. The date as of which such appreciation or other measure is determined shall be the
exercise date unless another date is specified by the Committee.

 

 ii.  Grant of Stock Appreciation Rights — Stock Appreciation Rights may be granted in tandem with, or independently of, Options
granted under the Plan.

 1.  Tandem Awards — When Stock Appreciation Rights are granted in tandem with Options, (A) the Stock Appreciation Right
will be exercisable only at such time or times, and to the extent, that the related

 



 

   Option is exercisable and will be exercisable in accordance with the procedure required for exercise of the related Option
and may be exercised only when the market price of the Stock, subject to the Option, exceeds the exercise price; (B) the
Stock Appreciation Right will terminate and no longer be exercisable upon the termination or exercise of the related
Option, except that a Stock Appreciation Right granted with respect to fewer than the full number of shares covered by an
Option will not be reduced until the number of shares as to which the related Option has been exercised or has terminated
exceeds the number of shares not covered by the Stock Appreciation Right; (C) the Option will terminate and no longer be
exercisable upon the exercise of the related Stock Appreciation Right; and (D) the Stock Appreciation Right will be
transferable only with the related Option to the extent allowed under Section 10e.

 

 2.  Exercise of Independent Stock Appreciation Rights — A Stock Appreciation Right not granted in tandem with an Option
will become exercisable at such time or times, and on such conditions, as the Committee may specify. Except as otherwise
determined by the Committee, any period during which a Participant who is an Employee is on an unpaid leave of absence
(or other unpaid absence) from the Company shall toll the period of time over which a Stock Appreciation Right becomes
exercisable. The Committee may at any time accelerate the time at which all or any part of the Right may be exercised.

 iii.  Any exercise of an independent Stock Appreciation Right must be in writing, signed by the proper person and delivered or mailed to
the Company, accompanied by any other documents required by the Committee.

 c)  Restricted Stock and Restricted Stock Unit —

 i.  Grant of Restricted Stock / Restricted Stock Unit - Subject to the terms and provisions of the Plan, the Committee may grant or sell
shares of Stock or Units representing an amount equivalent to the value of a share of Stock in such amounts and upon such terms and
conditions as the Committee shall determine subject to the restrictions described below (“Restricted Stock / Restricted Stock Unit
Agreement”).

 

 ii.  Restricted Stock / Restricted Stock Unit Agreement — The Committee may require, as a condition to an Award, that a recipient of a
Restricted Stock / Restricted Stock Unit Award enter into a Restricted Stock / Restricted Stock Unit Award Agreement, setting forth
the terms and conditions of the Award. In lieu of a Restricted Stock / Restricted Stock Unit Award Agreement, the Committee may
provide the terms and conditions of an Award in a notice to the Participant of the Award, in the resolution approving the Award, or in
such other manner as it deems appropriate. The stock certificate associated with the Restricted Stock shall be appropriately legended
to reflect the applicable restrictions.

 

 iii.  Transferability and Other Restrictions — Except as otherwise provided in this Section 8c, the shares of Restricted Stock granted
herein may not be sold, transferred, pledged, assigned, or otherwise alienated or hypothecated until the

 



 

   end of the applicable period or periods established by the Committee and the satisfaction of any other conditions or restrictions
established by the Committee (such period during which a share of Restricted Stock is subject to such restrictions and conditions is
referred to as the “Restricted Period”). Except as the Committee may otherwise determine under Section 8c, if a Participant dies or
suffers a Status Change (as defined at Section 9b) for any reason during the Restricted Period, the Company may purchase the
shares of Restricted Stock subject to such restrictions and conditions for the amount of cash paid by the Participant for such shares;
provided, that if no cash was paid by the Participant such shares of Restricted Stock shall be automatically forfeited to the
Company.

 

 iv.  During the Restricted Period with respect to any shares of Restricted Stock, the Company shall have the right to retain in the
Company’s possession any certificate or certificates representing such shares.

 

 v.  Removal of Restriction — Except as otherwise provided in this Section, a share of Restricted Stock covered by a Restricted Stock
grant shall become free from restrictions under the Plan upon completion of the Restricted Period, including the passage of any
applicable period of time and satisfaction of any conditions to vesting. The Committee shall have the right at any time, in its sole
discretion, immediately to waive or accelerate all or any part of the restrictions and conditions with regard to all or any part of the
shares held by any Participant.

 

 vi.  Notice of Participant’s Income Tax Election at Time of Grant — Any Participant making an election under Section 83(b) of the
Code with respect to Restricted Stock must give a copy of the election to the Company within ten days after filing with the Internal
Revenue Service.

 

 vii.  Voting Rights, Dividends and Other Distributions - Except as the Committee shall otherwise determine, during the Restricted
Period, Participants holding shares of Restricted Stock granted hereunder shall have no voting rights and shall not receive cash
dividends and other distributions paid with respect to the shares of Restricted Stock in question, including any dividends and
distributions paid in shares. All dividends and distributions shall be subject to the same restrictions and conditions as the shares of
Restricted Stock with respect to which they were paid.

 

 viii. Other Awards Settled with Restricted Stock — The Committee may, at the time any Award described in this Section 8 is granted,
provide that any or all of the Stock delivered pursuant to the Award will be Restricted Stock.

 d)  Stock and Stock Unit — Under the Plan, the Committee may grant awards in shares of stock and/or units that are based on a value based on a
share of stock that is defined by the Committee.

 

 e)  Performance-Based Awards -

 i.  The Committee may, at the time an Award described in Sections 8: a; b; c; d and/or e(ii) is granted, impose conditions and/or
performance goals that must be met prior to the Participant’s vesting and/or receipt of payment or benefit under the Award

 

 ii.  The Committee may also make awards entitling the Participant to receive an amount in cash upon attainment of specified
performance goals (a “Cash

 



 

   Incentive”). Any Award or Cash Incentive made subject to performance goals shall be a “Performance Award.”
 

 iii.  The Committee will determine the performance measures, the period or periods during which performance is to be measured, and all
other terms and conditions applicable to the Performance Award, including terms and conditions intended to comply with the
performance based compensation exception requirements under Section 162(m) of the Code for compensation or Awards payable to
a Covered Employee.

 

 iv.  The performance measures to which a Performance Award is subject may be related to any or all of the following types of
performance measures: return on invested capital, net operating profit (before or after tax), revenue, operating profit margin, gross
margin, operating profit, earnings before income taxes, earnings (which may include earnings before interest and taxes and net
earnings, and may be determined in accordance with United States Generally Accepted Accounting Principles (“GAAP”) or adjusted
to include or exclude any or all items), earnings per share (on a GAAP or non-GAAP basis), cash flow (defined as operating cash
flow, free cash flow or any other defined cash flow measure), growth in any of the foregoing measures, stock price, return on equity
or average shareholders’ equity, total shareholder return, growth in shareholder value relative to the moving average of the S&P 500
Index or another index, return on capital employed, return on assets or net assets, return on investment, economic value added,
market shares, overhead or other expense reduction, credit rating, strategic plan development and implementation, succession plan
development and implementation, improvement in workforce, diversity, customer indicators, improvements in productivity,
attainment of objective operating goals and employee metrics.

9.  Events Affecting Outstanding Awards

 a)  Death or Disability — If a Participant dies or becomes Disabled, the following will apply:

 i.  All Options and Stock Appreciation Rights held by the Participant, or by a permitted transferee of the Participant, immediately prior
to death or such Disability, to the extent then exercisable, may be exercised (A) in the case of an Option or Stock Appreciation Right
then held by the Participant, by the Participant’s executor or administrator or the person or persons to whom the Option or Right is
transferred by will or the applicable laws of descent and distribution or the Participant’s guardian, or (B) in the case of an Option or
Stock Appreciation Right then held by a permitted transferee of the Participant, by such permitted transferee, in either case at any
time within the one year period ending with the first anniversary of the Participant’s death or Disability, as the case may be (or such
shorter or longer period as the Committee may determine), and shall thereupon terminate. If such a Participant becomes Disabled
while holding an Option or Stock Appreciation Right and thereafter dies while the Option or Stock Appreciation Right is still
exercisable, the Option or Stock Appreciation Right will be exercisable for one year from the date of death. In no event, however,
shall an Option or Stock Appreciation Right remain exercisable beyond the latest

 



 

   date on which it could have been exercised without regard to this Section 9. All Options and Stock Appreciation Rights held by a
Participant, or by a permitted transferee of a Participant, immediately prior to the Participant’s death or Disability that are not then
exercisable shall accelerate and become vested at such death or Disability.

 

 ii.  All Restricted Stock held by the Participant or by a permitted transferee of the Participant shall accelerate and become vested at such
death or Disability.

 

 iii.  Any payment or benefit under a Performance Award or other Stock-based Award held by the Participant or permitted transferee shall
accelerate and become vested at such death or Disability.

 b)  Termination of Service (Other Than By Death or Disability) —

 i.  If (A) a Participant who is an Employee ceases to be an Employee for any reason other than death or Disability or (B) there is a
termination (other than by reason of death or Disability, or satisfactory completion of the project or service as determined by the
Committee) of the relationship in respect of which a non-Employee Participant was granted an Award hereunder or (C) a New Hire’s
offer of employment is terminated prior to the New Hire commencing employment with the Company or the New Hire does not
commence his or her employment with the Company within two months after receipt of an Award hereunder (such termination of
the employment or other relationship being hereinafter referred to as a “Status Change”), then, except as the Committee may
otherwise determine, the following will apply:

 1.  All Options and Stock Appreciation Rights held by the Participant or by the Participant’s transferee that were not
exercisable immediately prior to the Status Change shall terminate at the time of the Status Change. Any Options or Rights
that were exercisable immediately prior to the Status Change will continue to be exercisable for a period of three months
(or one year in the case of retirement at or after age 62 with the consent of the Company), and shall thereupon terminate,
unless the Award provides by its terms for immediate termination in the event of a Status Change. In no event, however,
shall an Option or Stock Appreciation Right remain exercisable beyond the latest date on which it could have been
exercised without regard to this Section 9.

 a.  For purposes of this paragraph, in the case of a Participant who is an Employee, a Status Change shall not be
deemed to have resulted by reason of (i) a sick leave or other bona fide leave of absence approved for purposes of
the Plan by the Committee, so long as the Employee’s right to reemployment is guaranteed either by statute or by
contract, or (ii) a transfer of employment between the Company and a Subsidiary or between Subsidiaries, or to
the employment of a corporation (or a parent or subsidiary corporation of such corporation) issuing or assuming
an option in a transaction to which Section 424(a) of the Code applies.

 

 b.  A Status Change will be deemed to have occurred, in the case of an Employee Participant, upon termination of
the Participant’s

 



 

   employment with the Company and its Subsidiaries (whether or not the Participant continues in the service of the
Company or its Subsidiaries in some capacity other than that of an employee of the Company or its Subsidiaries)
and in the case of any other Participant, when the service relationship in respect of which the Award was granted
terminates (whether or not the Participant continues in the service of the Company or its Subsidiaries in some
other capacity).

 2.  All Restricted Stock held by the Participant at the time of the Status Change must be transferred to the Company (and, in
the event the certificates representing such Restricted Stock are held by the Company, such Restricted Stock will be so
transferred without any further action by the Participant) in accordance with Section 8c above.

 

 3.  Any payment or benefit under a Performance Award or other Stock-based Award to which the Participant was not
irrevocably entitled prior to the Status Change will be forfeited and the Award canceled as of the date of such Status
Change.

 c)  Change in Control — In the event of a Change in Control, all outstanding Stock Options and SARs shall become fully vested and exercisable,
all restrictions on Restricted Stock and Restricted Stock Units shall be terminated, all performance goals shall be deemed achieved at target
levels and all other terms and conditions met to deliver all Performance Stock, and pay out all Performance Units and Restricted Stock Units,
subject to compliance with Section 409A of the Code.

10. General Provisions

 a)  Documentation of Awards — Awards will be evidenced by an Award Agreement or such other written instruments, if any, as may be
prescribed by the Committee from time to time. The agreements shall be executed by both the Participant and the Company, or certificates,
letters or similar instruments, which need not be executed by the Participant but acceptance of which will evidence agreement to the terms
thereof.

 

 b)  Rights as a Stockholder, Dividend Equivalents — Except as specifically provided by the Plan, the receipt of an Award will not give a
Participant rights as a stockholder; the Participant will obtain such rights, subject to any limitations imposed by the Plan or the instrument
evidencing the Award, only upon the issuance of Stock. However, the Committee may, on such conditions as it deems appropriate, provide
that a Participant will receive a benefit in lieu of cash dividends that would have been payable on any or all Stock subject to the Participant’s
Award had such Stock been outstanding. Without limitation, the Committee may provide for payment to the Participant of amounts
representing such dividends, either currently or in the future, or for the investment of such amounts on behalf of the Participant.

 

 c)  Conditions on Delivery of Stock —

 i.  The Company will not be obligated to deliver any shares of Stock pursuant to the Plan or to remove restriction from shares
previously delivered under the Plan (A) until all conditions of the Award have been satisfied or removed, and (B) until, in

 



 

   the opinion of the Company’s counsel, the removal of the restrictions is in compliance with all applicable federal and state laws and
regulations.

 

 ii.  If an Award is exercised by a permitted transferee or by the Participant’s legal representative, the Company will be under no
obligation to deliver Stock pursuant to such exercise until the Company is satisfied as to the authority of such transferee or
representative.

 d)  Tax Withholding — The Company will withhold from any cash payment made pursuant to an Award an amount sufficient to satisfy all
federal, state and local withholding tax requirements (the “withholding requirements”).

 i.  In the case of an Award pursuant to which Stock may be delivered, the Committee will have the right to require that the Participant
or other appropriate person remit to the Company an amount sufficient to satisfy the minimum statutory tax withholding
requirements, or make other arrangements satisfactory to the Committee with regard to such requirements, prior to the delivery of
any Stock or removal of restrictions thereon. If and to the extent that such withholding is required, the Committee may permit the
Participant or such other person to elect at such time and in such manner as the Committee provides to have the Company hold back
from the shares to be delivered, or to deliver to the Company, Stock having a value calculated to satisfy the withholding requirement.
The Committee may make such share withholding mandatory with respect to any Award at the time such Award is made to a
Participant. The Committee may also, but need not, permit a Participant to tender previously owned shares of Stock in satisfaction of
tax withholding requirements on any Award.

 

 ii.  If at the time an ISO is exercised the Committee determines that the Company could be liable for withholding requirements with
respect to the exercise or with respect to a disposition of the Stock received upon exercise, the Committee may require as a condition
of exercise that the person exercising the ISO agree (A) to provide for withholding under the preceding paragraph of this Section 10,
if the Committee determines that a withholding responsibility may arise in connection with the exercise, (B) to inform the Company
promptly of any disposition (within the meaning of Section 424(c) of the Code) of Stock received upon exercise, and (C) to give
such security as the Committee deems adequate to meet the potential liability of the Company for other withholding requirements
and to augment such security from time to time in any amount reasonably deemed necessary by the Committee to preserve the
adequacy of such security.

 e)  Transferability of Awards —

 i.  No Award, unless otherwise permitted by the Committee (other than an Award in the form of an outright transfer of cash or
Unrestricted Stock), may be transferred other than by will or by the laws of descent and distribution or, during a Participant’s
lifetime, exercised other than by the Participant (or in the event of the Participant’s incapacity, the person or persons legally
appointed to act on the Participant’s behalf).

 



 

11. Adjustments in the Event of Certain Transactions

 a)  In the event of a stock dividend, stock split or combination of shares, re-capitalization or other change in the Company’s capitalization, or
other distribution to holders of Stock other than normal cash dividends, after the effective date of the Plan, the Committee will make any
appropriate adjustments to the maximum number of shares that may be delivered under the Plan under Section 4a, Section 7b, and Section 7c.

 

 b)  In any event referred to in paragraph (a), the Committee will also make any appropriate adjustments to the number and kind of shares of Stock
or securities subject to Awards then outstanding or subsequently granted, any exercise prices relating to Awards and any other provision of
Awards affected by such change. The Committee may also make such adjustments to take into account material changes in law or in
accounting practices or principles, mergers, consolidations, acquisitions, dispositions or similar corporate transactions, or any other event, if it
is determined by the Committee that adjustments are appropriate to avoid distortion in the operation of the Plan.

 

 c)  In the case of ISOs or Awards intended to qualify for the “performance-based compensation” exception under Section 162(m)(4)(C) of the
Code, the adjustments described in paragraphs (a) and (b) will be made only to the extent consistent with continued qualification of the
Option or other Award under Section 422 of the Code or Section 162(m) of the Code, as the case may be.

12. Employment or Other Rights, Etc. — Neither the adoption of the Plan nor the grant of Awards will confer upon any person any right to continued
employment by the Company or any Subsidiary or Affiliate as an Employee or otherwise, or affect in any way the right of the Company or Subsidiary
or Affiliate to terminate an employment, service or similar relationship at any time. Except as specifically provided by the Committee in any particular
case, the loss of existing or potential profit in Awards granted under the Plan will not constitute an element of damages in the event of termination of an
employment, service or similar relationship even if the termination is in violation of an obligation of the Company or any of its Subsidiaries or
Affiliates to the Participant.

 

13. Effect, Amendment and Termination — Neither adoption of the Plan nor the grant of Awards to a Participant will affect the Company’s right to grant
to such Participant awards that are not subject to the Plan, to issue to such Participant Stock as a bonus or otherwise, or to adopt other plans or
arrangements under which Stock may be issued to Employees or other persons. The Committee may at any time or times amend the Plan or any
outstanding Award for any purpose which may at the time be permitted by law, or may at any time terminate the Plan as to any further grants of
Awards, provided that (except to the extent expressly required or permitted by the Plan) no such amendment will, without the approval of the
stockholders of the Company, result in a change for which stockholder approval is required in order for the Plan to continue to qualify for the award of
ISOs under Section 422 of the Code or for the award of performance-based compensation under Section 162(m) of the Code, where the compensation
is intended by the Committee to so comply and provided that no such amendment will, without the approval of the Participant, alter or impair any
rights or obligations under any Award granted prior to the effective date of the amendment, suspension or termination of the Plan.

 



 

14. Governing Law — The Plan shall be construed in accordance with the General Corporation Law of the State of Georgia.

 


